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evidence of fraud than that furnished by the deed itself. As al- 
ready stated, there is nothing on the face of the deed to suggest 
any omission of property as a ground of fraud per se ; but dealing 
with the objection as raising a question of fact we find from the 
record that through the inadvertence of the draftsman, and not 
by the intention of the grantor, certain personal property, con- 
sisting of household and kitchen furniture, two colts, carriages, 
harness, etc., which was subsequently sold by the trustees for 
$346, was omitted. If this could be held to be a substantia} omis- 
sion, it would only be a badge of fraud which may be overcome 
by proof. Didier v. Patterson, 93 Va. 536, 25 S. E. 661. The 
omission is shown to have been the result of a mere accident. 
That the purpose was to defraud the creditors is utterly repelled 
by the record, which shows that as soon as the draftsman, who 
was one of the trustees, discovered his mistake, he sent for the 
grantor, called his attention to the matter, and immediately a 
supplemental deed was executed conveying to the trustees the 
omitted property upon the same terms prescribed in the first 
deed. The original deed is dated 1st day of April, 1903, and the 
supplemental deed bears date April 2d of that year, showing that 
within 24 hours the mistake was discovered and promptly cor- 
rected. Under these circumstances it cannot be said that an in- 
tention to defraud has been established. 

Upon the whole case, we are of opinion that there is no error 
in the decree appealed from, and it must be affirmed. 



Pocahontas Collieries Co. v. Williams. 

Sept. 13, 1906. 
[54 S. E. 868.] 

1. Trial — Order of Proof — Admission of Evidence after Demurrer 
to Evidence.— Code 1887, § 3367 [Va. Code 1904, p. 1783], provides 
that a deposition, if not read on the trial by the party taking it, may 
be read by the other party. When plaintiff rested his case, defend- 
ant demurred to the evidence, and plaintiff then was permitted to 
read a deposition taken by defendant, after which defendant intro- 
duced further evidence and renewed his demurrer to the evidence. 
Held that, the order of proof being largely in the discretion of the 
trial court, there was no reversible error in permitting the deposi- 
tion to be read at such time. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, §§ 164, 
165.] 

2. Master and Servant — Injuries to Servant — Action — Question for 
Jury.— Where, during the absence of an inexperienced servant from 
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the room in which he was employed in a mine, a blast was fired which 
loosened the coal in the room, and some of the coal subsequently- 
fell upon him, it was a question for the jury whether the mine fore- 
man was obligated to call the servant's attention to the changed 
situation and its dangerous character. 

{Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 1048-1050.]- 

3. Same — Concurrent Negligence of Master and Fellow Servant. — 
Where, in the absence of an inexperienced miner from the room in 
the mine in Which he was employed, a blast was fired therein, loosening 
the coal, and subsequently while another servant was working with 
his pick at the side of the room, a large quantity of coal fell, injuring 
the servant in question, and he had not been informed by the mine 
foreman as to the changed situation, and its dangerous character, 
the master was liable for the injuries, notwithstanding the act of the 
other servant was a concurring cause. 

[Ed. Note. — For cases in point, see vol. '34 Cent. Dig. Master and 
Servant, §§ 518-532.] 

Error to Circuit Court, Tazewell County. 

Action by William Williams against the Pocahontas Collieries 
Company. Judgment in favor of plaintiff, and defendant brings 
error. Affirmed. 

Rucker, Anderson, Strother & Hughes and Greever & Gilles- 
pie, for plaintiff in error. 

Henry & Graham, for defendant in error. 

Keith, P. This is an action from the circuit court of Taze- 
well county, brought by William Williams to recover damages 
from the Pocahontas Collieries Company for a personal injury 
received by him while working as a miner in the employment 
of the company. 

The evidence tends to prove that Williams and one Grant 
Poe applied to the collieries company for employment, Their 
first interview on the subject, was with P. S. King, who was at 
that time mine foreman of the Pocahontas Collieries Company. 
Williams was wholly unacquainted with coal mining, but had 
done some work at the Bertha zinc mines. Grant Poe had been 
formerly employed by the Pocahontas Company, and had had 
some experience as a coal miner, and the evidence tends to 
prove that Poe, in the presence of Williams, waived instructions 
from King, and assumed the responsibility of going to work, 
relying upon his former experience. They were set to work 
on Saturday preceding the accident, placing props in the mine 
at points designated by chalk marks made by King. Sunday 
intervening, they again went to work setting props on Monday 
morning. In the chamber, or that part of the mine in which 
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the accident occurred, there was at work a Hungarian named 
Joe Mances. Williams was in the act of putting props under 
the slate roof at the point which had been designated by chalk 
marks; his companion, or "Buddie," as he was known, was 
cutting wedges to insert between the props and the slate roof; 
and at some distance in front of them, variously estimated at 
from a few feet to 15 or 20 feet, Mances was at work with 
a pick, endeavoring to throw down the coal on the side of the 
mine. It seems that in the morning, before the arrival of Wil- 
liams and Poe, a shot or blast had been put into the side of the 
mine which had been set off, with the effect of loosening a mass 
of coal which did not fall. Neither Poe nor Williams" were 
aware that this shot had been fired, or that the coal was loose. 
King, the mine foreman, did know of it. He knew that during 
the morning this blast had been shot off, and he knew that it 
very generally happened that while a part of the coal was thrown 
down by the blast, other coal was loosened by it which did not 
fall. Joe Mances working away at the coal, as we have de- 
scribed, endeavoring to throw it down, a quantity of it fell, 
and caught Williams, breaking his leg in two places. 

At the trial, the plaintiff introduced himself, Grant Poe, and 
his surgeon, and rested his case. Thereupon the Pocahontas 
Company demurred to the evidence, and one of counsel for 
plaintiff remarked: "All right," or "Very well," or words to 
that effect, and desired time for consultation. After a short 
recess the court convened, and counsel for the plaintiff then 
stated to the court that the defendant had taken and filed the 
deposition of P. S. King; that the deposition had not been read 
by the defendant; and the plaintiff desired to read the depo- 
sition to the jury; to which the defendant, by counsel, objected. 
The court then asked the plaintiff whether he knew the depo- 
sition of King had been taken and filed, or whether he was 
taken by surprise, to which the plaintiff, by counsel, stated that 
he knew that said deposition had been taken and filed, and that 
he had not been taken by surprise but had relied upon defendant 
to read it. Thereupon the court overruled the objection and 
the deposition was read to the jury, to which ruling of the 
court the defendant excepted, and the judge signed the first bill 
of exceptions. 

Upon the demurrer to the evidence the jury rendered a ver- 
dict of $1,500 in favor of the plaintiff, upon which the court 
entered judgment ; and to this action of the court the defendant 
again excepted and tendered its second bill of exceptions, which 
was made a part of the record. 

Section 3367 of the Code of 1887 [Va. Code 1904, p. 17831, 
provides that a deposition, if not read on the trial by the party 
taking it, may be read by the other party. There can be no 
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doubt, therefore, that the plaintiff might have read this depo- 
sition in the first instance. It is equally certain that the defend- 
ant was in no respect prejudiced by the plaintiff's reading it at 
the time it was done, instead of doing so before the announce- 
ment was made that the case was closed. 

A large latitude is allowed the trial courts in controlling the 
order in which proofs shall be introduced before them, and it 
would be a most unusual case (though we do not mean to say 
one might not occur) in which the judgment of the trial court 
would be reversed for that cause alone. It is true that after 
the plaintiff rested, the defendant, to maintain the issue on its 
part, recalled William Williams, the plaintiff, to the witness 
stand and asked him a number of questions, and introduced as a 
witness on its own behalf Dr. L. J. Stump ; and after this plaintiff 
was allowed to read the deposition of P. S. King. When the 
deposition was read, the defendant again demurred to the evi- 
dence, and under such circumstances we cannot think that the 
first bill of exceptions disclosed any reversible error. 

In our view of the evidence, the responsibility of the defend- 
ant company turns upon a very narrow point. The defendant 
knew that Williams was wholly ignorant of mining ; it knew that 
on Monday morning before he went to work a change in the 
condition of the mine had taken place, accompanied with more 
or less danger; that a hole had been drilled in the side of the 
mine into which a blast of powder had been introduced ; that 
it had been fired ; that the coal had not fallen ; and that it had 
been loosened by the effects of the blast. 

The question of whether the servant should have been warned 
is always for the jury upon the evidence. 

"It is the duty of the master to inform an inexperienced 
servant of the dangers ordinarily incident to the service, and 
if he fails to do so and the servant has no opportunity to learn 
of them, he will not be held to assume risks not obvious to one of 
his age, experience, and judgment." Richmond Locomotive 
Works v. Ford, 94 Va. 627, 27 S. E. 509. 

This seems to be a stronger case, for here was a specific 
source of danger arising after the servant, known to the master 
to be wholly inexperienced, had left work on Saturday, and 
occurring Monday morning before his return. We cannot say 
as a matter of law that under such circumstances the jury 
were not warranted in holding it to have been the duty of King, 
the mine foreman, to call the attention of Williams and Poe to 
the changed situation and its dangerous character. 

But it is said that the accident was caused by Joe Mances, a 
fellow servant of Williams. It may be true that the coal would 
not have fallen but for the efforts of Joe Mances, but it is 
entirely reasonable to suppose that the coal along the side of the 
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mine, extending, according to the evidence, from 10 to 15 feet, 
would not have been thrown down by the miner's pick at such a 
distance had it not been loosened by the effect of the blast. 
We then have two concurring causes, with respect to one of 
which — that is to say, the effect of the blast in loosening the 
coal — the jury may have considered that it was the duty of 
King to have given warning to Williams, and that the injury 
was partly attributable to his failure to do so; and in that aspect 
of the case it would come within the influence of Virginia & 
Southwestern Ry. Co. v. Bailey, 103 Va. 226, 49 S. E. 33, where 
it was held, approving the law as stated in Norfolk. & W. R. 
Co. v. Nuckol's Adm'r, 91 Va. 193, 21 S. E. 343, that if the vice 
principal entered into and constituted a part of the negligent 
act which caused the injury, then the courts will not undertake 
to distribute the fault, but will hold the railroad company re- 
sponsible as though it alone were guilty. 

Upon the whole case, we are of opinion that the judgment 
should be affirmed. 

Note. 

Further Evidence after Demurrer to Evidence. — Decisions differ 
as to whether the plaintiff should be permitted to introduce further 
evidence after the defendant has demurred to his proof as insuffi- 
cient, or moved to direct a verdict or dismiss the complaint, but by 
the weight of authority it rests in the discretion of the court to 
permit such introduction, as was held in the principal case. Rant v. 
Cathcart, 8 Ala. 785; Tuller v. Arnold, 98 Cal. 522; Illinois Agri- 
cultural Co. v. Cranston, 21 111. App. 174; Seely v. Pelton, 63 HI. 101; 
Manzy v. Kinzel, 19 111. App. 571; Morris v. State, 94 Ind. 565; 
Meadows v. Hawkeye Ins. Co., 67 Iowa 57; Larman v.. Huey, 13 B. 
Mon. (Ky.) 439; Read v. Metropolitan L. Ins. Co., 17 Misc. Rep. 
(N. Y. City Ct.) 307; Ottendorff v. Willis, 80 Hun (N. Y.) 262; 
Hackman v. Cedar, 5 Ohio Cir. Dec. 293; Wingo v. Caldwell, 35 
S. Car. 609, 14 S. E. Rep. 827; Fremont, etc., R. Co. v. Crum, 30 
Neb. 70. 



Jackson et al. v. Counts. Counts v. Jackson et al. Jackson 
et al. v. Anderson. Anderson v. Jackson et al. 

Sept. 13, 1906. 
[54 S. E. 870.] 

1. Insane Persons — Actions — Committees — Appointment — Next 
Friend. — In suits by committees of incompetents the validity of the 
committees' appointment is not material since if the appointment is 
invalid the committees may be treated as properly entitled to con- 
duct the proceedings as next friends. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Insane Per- 
sons, §§ 163-165.] 

2. Same — Suits by Next Friends. — Suits may be commenced and 



